The regulation  states  that   electrical  contact  shall  be maintained,   but
it does not state how this   is   to  be  accomplished.     Although   there   was ^
evidence  that  some  sand on  the   flatcar  surface might   break  the  electrirnl
contact,   there was  no evidence  that  contact  was  not  being maintained   at   the
time  the  inspection took place.

The evidence presented  leaves me  in a position of having  to   speculate
as  to whether  the required  electrical  contact  was  or  was  not   present   at   the
time  the citation was  issued;   or,   to  speculate   further,   whether  or   not
electrical contact might  be broken  if the  load became  "sporadically
altered".     The petitioner must   show that  electrical   contact   was   not,   in
fact,   being maintained  in order  to present  a prima  facie  case.     Having
failed to do 'so,   the citation should  be vacated.

CONCLUSION OF LAW

'1,     The  undersigned  administrative   law judge  has   jurisdiction   over   the
parties  and subject matter of these proceedings.

2.     The petitioner has   failed  to  present   a prima   facie  case   showing   a
violation of 30 C.F.R.   75.1003-2(e)   as  alleged   in Citation No.   388365.

ORDER
Citation No.   388365 and   the  civil  penalty  therefor   is VACATED,
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